IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF ALABAMA
NORTHERN DIVISION

CHRISTOPHER JARVIS,
Plaintiff,
V.
TAYLORCHANDLER, LLC, T.
BRITT TAYLOR, NORMAN

CHANDLER, and JAMES R.
JOHNSON,

Case No. 2:17-cv-396-ALB

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

This case is a contract dispute between sophisticated businessmen. It has IRS
bulletins, complicated life insurance plans, and more accountants than a golf course
on April 16th. The Court held a multi-day bench trial at which the key players and
various experts testified. This opinion resolves the parties’ claims.

The parties were in the “captive insurance business.” A captive insurance
company is a subsidiary set up by a corporation to insure its risk. It is “captive” in
the sense that it serves as the insurer for only one insured—its parent. Section 831(b)
of the tax code allows individuals to do the same through privately held corporations
and LLCs. The upshot is that wealthy individuals can assuredly pay themselves to

insure themselves, thereby ensuring that a portion of their income and investment



gains are subject to lower taxes. Until recently, the mechanism could also be used to
avoid the estate tax by moving money between insurance companies owned by a
grandparent and grandchild.

Because creating and managing an insurance company is hard work with
regulatory, accounting, and other complications, there are “captive insurance
management” companies that form and manage these insurance companies for initial
and quarterly fees. In this case, both Defendants and Plaintiff owned firms that
formed and managed captives. But that is where their similarities ended. Plaintiff
Christopher Jarvis saw captive insurance as merely one way to solve a client’s
Immediate tax avoidance, estate planning, and cash-flow needs. Defendants Britt
Taylor, Norman Chandler, and Johnny Johnson saw a captive insurance company as
a stable, tax-advantaged way to help clients fulfill their small business’s insurance
needs over decades. Jarvis is a risk-taker; Defendants are conservative. Jarvis self-
publishes books on financial planning and pitches doctors at medical conferences;
Defendants run an accounting firm.

When Defendants agreed to buy Plaintiff’s business and hire him as an
employee, the resulting deal was doomed before the ink was dry. It fell apart less
than a year after closing. Plaintiff filed this lawsuit alleging breach of contract, and
Defendants responded by filing a counter-claim alleging a wide array of business-

related misconduct.



PROCEDURAL HISTORY

This action was originally filed by Plaintiff on June 19, 2017. After two years,
four Judges, and scores of filings, the case was reassigned to the undersigned on
May 14, 2019. A second amended complaint was filed on July 15 and a second
amended counterclaim on July 31.

On November 12, 2019, Plaintiff filed a motion for summary judgment, see
Doc. 147, and Defendants filed a motion for partial summary judgment, see Doc.
141. Plaintiff’s summary judgment motion was denied, and Defendants’ motion was
mooted by Plaintiff’s voluntarily dismissal of certain claims. See Doc. 182.

The case went to trial between February 18 and February 21, 2020,
concluding, after a brief hiatus caused by witness unavailability, on February 26.
Plaintiff Christopher Jarvis and Defendants Britt Taylor, Norman Chandler, and
Johnny Johnson all testified at trial. The Court also received live testimony from
expert witnesses Richard Avery, John Mastin, and Gary Bowers. The Court received
deposition excerpts from Ved Aggarwal, Paul Playfair, Nick Burkett, Jason
Plummer, and Julia Stuart. Additional video deposition material of Julia Stuart was
submitted to the Court on March 16.

STANDARD

As this case involves no federal law, the relevant subject matter jurisdiction

is diversity jurisdiction. Defendants are citizens of Alabama; Plaintiff is a citizen of



Texas. When sitting in diversity, the appropriate role for a federal court is to apply
substantive state law. See Bielski v. Alfred Saliba Corp., 984 F. Supp. 2d 1170, 1176
(M.D. Ala. 2013). The Supreme Court has held that the standard of proof is a
substantive aspect of a claim. See Medtronic, Inc. v. Mirowski Family Ventures,
LLC, 571 U.S. 191, 192 (2014). Because Alabama law provides the substantive law
that applies to the parties’ dealings, Alabama law also provides the burden of
persuasion. In a civil case in Alabama, the factfinder is “authorized to find that a
controverted fact has been established if a preponderance of the evidence reasonably

satisfies [him] of its truth.” Battles v. Tallman, 406, 11 So. 247, 249 (Ala. 1892).

GENERAL FINDINGS OF FACT

l. The parties and other important players.

Plaintiff Christopher Jarvis is the proverbial man with the plan; the sort of
financial fixer that one sees in movies and television shows. He has written multiple
books about the concept of “success.” He holds an MBA from UCLA. He founded
Jade Risk with a partner to pitch wealthy small business owners on financial
planning services, including captive insurance.

Defendants Chandler, Johnson, and Taylor are successful Alabama
businessmen. Johnny Johnson spent twenty-five years with the Alabama Department

of Insurance before retiring as Deputy Commissioner of the Property and Casualty



Division. Britt Taylor is the former vice president of Colonial Bank. Norman
Chandler is a captive insurance prodigy who co-founded a captive management firm
fresh out of school. These three co-own the Montgomery-based accounting firm
TaylorChandler LLC. Defendants sought to merge Jarvis’s Jade Risk with Arsenal
Insurance, a wholly owned subsidiary of TaylorChandler.

Two administrative employees play a pronounced role in this litigation as
well. Stephanie Matlock worked for Jarvis before becoming an employee of the
Defendants after the acquisition. A military veteran, Matlock’s strictly no-nonsense
attitude led her to clash with Jarvis from time to time. Julia Stuart, a longtime
administrator for various financial institutions, was hired by Jarvis after the
acquisition and the two got along swimmingly to the end.

Il.  The Deal

Christopher Jarvis started Jade Risk, a captive insurance management
business, in 2011. A captive insurance management business generally involves
three tasks: (1) finding companies or high net worth individuals or families that
could benefit by establishing a wholly-owned captive insurance company, (2)
performing the accounting and regulatory tasks to create the captive insurance
company, and (3) ensuring ongoing compliance with state insurance regulations and
IRS tax regulations. Jarvis was talented at number 1, but he outsourced numbers 2

and 3 to outside lawyers and accountants. By 2015, Jade Risk was spending over



$800,000 annually on outside legal and accounting services for the captives it was
managing.

Jarvis eventually decided to sell Jade Risk. He had grown tired of paying so
much money to third parties, and a fellow investor in Jade Risk wanted out. Norman
Chandler offered Jarvis a solution. Chandler’s accounting firm had the manpower to
perform regulatory and administrative tasks entirely in-house, and Chandler himself
was a specialist in the tax and risk-pooling benefits of captive insurance companies.
By selling Jade Risk and its book of business to Chandler’s accounting firm, Jarvis
could focus on the part of his job he enjoyed: interacting with people and solving
their financial problems. By buying Jade Risk, Chandler’s own captive management
company, Arsenal, a subsidiary of TaylorChandler, would get a book of business
with ongoing regulatory and accounting needs that it could add to its preexisting
client base. It would also get Jarvis as an employee.

Thus began a lengthy negotiation process between Jarvis and the constituent
partners of TaylorChandler. By the end of 2015, the parties had agreed to a purchase
price of $3,000,000 for Jade Risk. They then sought to close the deal.

TaylorChandler applied to borrow money from Synovus Bank to complete the
purchase. Part of the money for the loan came from the Small Business
Administration and with it came an important limitation: if a loan from the SBA is

used to buy a business, the seller may not remain employed with that business for



longer than a year after the purchase. In tension with this requirement was the desire
of the bank (and Jarvis) that Jarvis stay on in some capacity. The parties developed
awork around. Although Jarvis could not be an employee of Arsenal, as its imminent
merger with Jade Risk would cause such an arrangement to violate the SBA
regulation, he could become an employee of TaylorChandler itself to satisfy the
bank.

Throughout 2016 Jarvis kept TaylorChandler apprised of changes to Jade
Risk’s book of business and conducted a new company valuation as late as July. To
assure TaylorChandler of Jade’s financial health, Jarvis sent an email on July 10,
2016 detailing prospective clients that could not move forward until the merger went
through. On August 9, Stephanie Matlock, Jarvis’s assistant, sent another email to
Chandler. This email represented that Jade Risk had 35 active captives and that at
least six of those captive clients would imminently surrender or dissolve. Matlock
emailed again on August 23 to detail the surrender or dissolution of a further six
captives. This brought the list of stable captives managed by Jade Risk down to 23.
The deal closed four weeks later without a change in terms or purchase price.

Jarvis made financial concessions to assuage TaylorChandler’s concerns that
surrendering captives and increased regulatory scrutiny would translate into a loss

on the deal. Jarvis volunteered to defer $175,000 of his salary and $750,000 of the



purchase price and suggested that the agreement include performance benchmarks
that could substantially reduce the deferred payments if he failed to meet them.

The deal closed in September with the signing of four documents, each with
an effective date of July 1, 2016.

First, the parties signed a membership interest purchase agreement that
transferred Jade Risk’s ownership from Lawrence Anderson® and Christopher Jarvis
to Britt Taylor, Norman Chandler, Johnny Johnson. It sets the purchase price as
$3,000,000 with $2,250,000 in cash and $750,000 due under the terms of a
promissory note.

Second, they signed a 60-month employment agreement between Jarvis and
TaylorChandler. Section 2 of the employment agreement governs Jarvis’s duties to
TaylorChandler:

General Duties. During the term of employment, Employee will:

(a) Promote the interests, within the scope of his duties, of [TaylorChandler and
Arsenal];

(b) Serve as Director of Business Development of [TaylorChandler], reporting
directly to the members of [TaylorChandler] and any chief officer appointed
by such; and,

(c) Perform the duties and services consistent with the title and function of such
office, including, but not limited to:

a. Establish and build new relationships with existing and potential
clients, and referral sources for clients of [Arsenall];

b. Maintain existing relationships in order to preserve existing clients of
the [Arsenal];

! Lawrence Anderson was a doctor and Christopher Jarvis’ silent partner in Jade Risk. Anderson
transferred his shares into a trust for Jarvis so Jarvis could unilaterally negotiate the sale.



c. Develop marketing strategies for increasing clients of [Arsenal];

d. Introduce and leverage other [TaylorChandler] and Affiliate programs
and services as appropriate; and

e. Coordinate organizational resources to drive engagement of new and
existing clients.

These specific provisions in the duty section are followed by a paragraph that
specifies the things Jarvis may do independently while employed by
TaylorChandler:

Notwithstanding [his duties to TaylorChandler], [Jarvis] is allowed to
pursue other business activities and other forms of compensation, and
[he] shall retain all revenue and profits therefrom, so long as [he] fulfills
his obligations herein and does not violate the terms of the Restrictive
Covenants Agreement....For the avoidance of doubt, [Jarvis] is allowed
to pursue other types of insurance, financial planning and other business
that are not competitive with [TaylorChandler’s outsourced oversight
of licensing, underwriting, claims, accounting and regulatory reporting
of a privately-held insurance company].? Specifically, [Jarvis] is
allowed to sell insurance to clients of [TaylorChandler]; provided,
however, [he] may not sell any life insurance products to captive
insurance companies managed by [TaylorChandler] or Affiliates
without the prior written consent of [TaylorChandler].

Third, they signed a restrictive covenants agreement between Jarvis and Jade
Risk, now owned by Chandler, Johnson, and Taylor.
Fourth, they signed a promissory note including details for the gradual

payment of the remaining purchase price.

2 The employment agreement provides that Jarvis may not compete with the “Business” described
in the restrictive covenants agreement. “Business” is defined there as captive management services
and captive management services in turn is defined this way.



In addition to the $2,250,000 in cash, these agreements grant Jarvis a variety
of compensation sources, some of which are contingent upon the completion of
certain benchmarks. First, the employment agreement provides that he is to receive
$15,000 for each month from July-December 2016. Second, he is to receive
$175,000 of deferred salary within ninety days after the end of 2016 or, depending
on revenues, within ninety days after the end of 2017. Third, Jarvis is to receive a
one-time payment of $20,000 per new captive that he originates for TaylorChandler.
The bonus payments for captives originated in 2016 can be delayed in the same
fashion as the deferred salary if revenue targets are not met. Fourth, in January of
2017, Jarvis’s regular salary is replaced by an incentive system that provides a
monthly salary equal to $833.33 per captive he has originated since July 1, 2016,
provided that the Jade Risk book of business has at least thirty-six captives under
management. Fifth, Jarvis is entitled to the deferred $750,000 portion of the original
Jade Risk purchase price unless there is a revenue shortfall. The membership interest
purchase agreement provides that if revenue derived from former Jade Risk captives
and captives originated by Jarvis between July 1, 2016 and December 31, 2016 does
not amount to $1,010,000 then the $750,000 will be reduced by the difference

between that target and realized revenue.® Sixth, Section 5.4 of the employment

% This equation is known in the agreement as the “2016 Revenue Shortfall.” There is another
revenue shortfall equation for 2017. The agreement provides that the $750,000 is reduced by the
smaller of the two. Because Jarvis was fired only five months into 2017, the Court, like the parties,
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agreement provides that, if Jarvis is terminated without cause, TaylorChandler will
owe him the “average monthly salary” he was receiving in 2017 until the end of the
sixty-month term of the employment contract.

Most of the parties’ dispute revolves around the interpretation and application
of these provisions. One point of contention is how the parties ought to calculate
revenue for the purposes of determining whether Jade Risk’s revenue hit the
$1,010,000 target. In one version of the employment agreement that was signed by
Jarvis but not Defendants, Section 3.1(b)(vii) specifies that “revenues shall include
only (A) cash in Jade’s checking account on the Effective Date and (B) cash
revenues actually received by Jade between the Effective Date and the last day of
the Initial Term.” This was referred to throughout the trial as the “cash-basis”
method. The version of the employment agreement signed by both parties had
Section 3.1(b)(vii) removed. The other contender is the “accrual” method, which
conforms with Generally Accepted Accounting Principles and counts as revenue,
not only cash received by the company by a set date, but also the cash owed for
services performed by that date. Experts agree that there was a revenue shortfall

under the cash basis method but not under the accrual method.

uses the 2016 revenue shortfall on the assumption that the 2017 shortfall would be significantly
higher.
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The revenue shortfall was not something that became seriously contentious
until this litigation. Jarvis and Chandler had a series of informal communications
about Jade Risk’s revenue in 2016. At the end of 2016, Arsenal sent Jarvis a sales
summary showing the revenue streams relevant to his compensation: $457,286.88
in Jade Risk revenue and $302,500.00 in Arsenal revenue attributable to captives
that Jarvis had originated. Jarvis believed there were inaccuracies in the accounting
data he received, but he was fired before he could pursue it meaningfully with the
company. Although Jarvis believes TaylorChandler intentionally delayed or
otherwise manipulated payments to reduce total revenue, there is no evidence of that.
Instead, any delays or errors were due to difficulties in merging the two companies.

I11.  The Deal falls apart.

After the deal closed, the parties began to have difficulty merging Jade Risk
into Arsenal and converting Jarvis from an owner into an employee. There were two
reasons for these difficulties: adverse federal regulatory changes and fundamental
differences in business philosophy.

A. Federal regulatory challenges hurt the captive insurance industry.

The parties’ deal occurred against a backdrop of adverse federal regulatory

changes in the world of captive insurance.* In December of 2015, the PATH Act was

4 Some of the information in this paragraph comes from Plaintiff’s expert Bowers and from
Plaintiff Jarvis, who both testified about regulatory issues in the captive insurance industry.
Defendants objected to both kinds of testimony.
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passed. This legislation increased disclosure requirements for captive owners and
prevented estate tax avoidance by making all related captive owners the same person
for attribution purposes. Then, in November of 2016, the IRS promulgated Notice
2016-66. Notice 2016-66 announced that transactions by small insurance companies
would be viewed as “transactions of interest” and included an ex post facto
requirement that all captives render a detailed account of their transactions over the
last ten years. Chandler testified at trial that 2016-66 had a chilling effect on the
captive industry.

After 2016-66 was promulgated, Jarvis spent a great deal of time taking calls
from clients and trying to reassure them that maintaining a captive insurance
company was worth the trouble. He was not always successful.

In December of 2016, Nick Burkett, an accountant who worked on captives

with Jarvis, sent an email to Chandler with two surrendering captives not previously

Defendants moved to exclude Bowers’s testimony as inadmissible legal conclusions. See
Doc. 145. That motion is denied. Bowers has a great deal of experience in the captive insurance
industry and is more than qualified to opine on ordinary practices within the industry and about
how it was affected by regulatory changes. That his opinions touch on legal and regulatory changes
does not make them impermissible legal opinions, and they do not go to any ultimate legal issue
in the case.

Defendants erroneously argue that Jarvis should not be allowed to testify as an expert
because his witness disclosures were insufficient under Rule 26(a)(2)(C). See Doc. 145 at 3. The
appropriate inquiry when determining whether an expert is required to provide a disclosure is
whether he (1) had a connection to the specific events underlying the case, which qualifies for less
disclosure, or (2) provides a technical evaluation of evidence learned in preparation for trial, which
does not. See Prieto v. Malgor, 361 F.3d 1313, 1319 (11th Cir. 2004). Jarvis was not specially
retained, and his opinions were formed in real time based on first-hand factual knowledge of the
underlying dispute. Jarvis’s disclosures were sufficient.
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listed by Matlock, one of which was shutting down due to regulatory pressure. After
these repeated surrenders, Jarvis texted Chandler in February and said “I would
never try to screw you guys. [ hope you know that about me,” to which Chandler
responded, “I know.”

Between the end of 2016 and the beginning of 2017, Jarvis had conversations
with two doctors who owned captive insurance companies: Dr. Ved Aggarwal and
Dr. Paul Playfair. Aggarwal emailed Stephanie Matlock (now working for Arsenal)
on January 4, 2017 to say that he “had a meeting with Mr. Jarvis and [was now]
going to surrender” his captive. Defendants testified at trial that they deduced from
this email that Jarvis had caused Aggarwal to surrender his captive. But Aggarwal
explained in a signed declaration that Jarvis had never encouraged him to surrender
his captive and had instead attempted to convince him to keep it. Based on his
discussions with Aggarwal, Jarvis testified that he believes Aggarwal surrendered
due to the reporting requirements of 2016-66. Dr. Paul Playfair indicated an intent
to surrender in October of 2016. Playfair also confirmed in a deposition that Jarvis
had not encouraged him to surrender his captive. Jarvis testified that his discussions
with Playfair led him to believe that Playfair had concluded that his practice was no
longer large enough to justify a captive.

Jarvis continually texted Chandler throughout the end of December 2016 and

early January 2017 to ask whether the numbers were looking good and whether
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Taylor and Johnson were pleased with his production. The parties agree that, before
the end of 2016, Jarvis originated at least 8 captives for Arsenal.

B. Fundamental differences in philosophy strain the parties’
relationship.

The parties also had difficulty merging their businesses because of
fundamental differences in their business philosophies. Jarvis is a risk-taking
entrepreneur who looks for creative (and potentially risky) ways to help clients save
money. TaylorChandler is a conservative accounting firm. There were bound to be
problems, and there were.

There were five main problems.

First, there were communication problems between Jarvis (in Texas) and
TaylorChandler (in Alabama). By January of 2017, Jarvis was complaining to
Chandler that he had significant concerns about the services Jade Risk clients were
receiving from the new organization. Chandler responded that it was due to “poor
organization and communication on [Chandler’s] part.” A month later, in February
of 2017, Chandler learned that Jarvis had switched the Arsenal phone number so that
it would be routed to Jarvis’s office in Grapevine, Texas. After Chandler had the
number switched back, the number was switched two more times. Eventually,
Jarvis’s Texas office was shut out of the account.

Second, the parties never assessed Jarvis’s 2017 salary as provided under the

employment agreement, and he was continuing to be paid at a flat rate of $15,000 a
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month. An explicit condition of the continuing 2017 salary was that Jade Risk have
at least 36 active captives under management per 3.1(c) of the employment
agreement. But the parties disagree over whether Jade Risk had that many. Although
the emails sent by Matlock make clear that Jade Risk had only 23 captives when the
deal was formally signed, Jarvis claims he originated sixteen captives in the
remaining months of 2016. Six of those captives were reincarnations of captives that
had surrendered, “the Buckley captives,” and one of them was a captive owned by
Jarvis himself, for which he paid around 25% of the usual fee.

Jarvis testified that any captive that still owed fees ought to be considered an
active captive, even if it was in the process of surrendering. By that logic, Jarvis
testified that Jade Risk had the following active captives under management at the
end of 2016: ALS, Carodan, DK, K&L, KMJ, Monticello, Casualty Protection
Group, Commercial Exchange, Cosmetic Surety, Fox Bay, Granite, East River,
Global Indemnity, IDB Highlands, GTTX, Lakeside, Leadenhall, Loxford,
Middlegate, Next Generation, NIW, Pain Management, Pocono, Potomac, Premium
Capital, Tarpon Risk, Wellfleet, and Wimberly, ASC, Eastcliff 2, Clover Tool,
Central Texas, Vikas, CT Risk, and SSI in addition to others he could not remember
on the stand. Jarvis counted both the surrendered and reincarnated Buckley captives.
Twenty-two of the captives Jarvis counted displayed no invoice until 2017 in

Arsenal’s financial records.
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Third, the parties had different views about what Jarvis was expected to do as
an employee. Defendants never provided Jarvis with a job description or a set of
objectives. Because no job description was forthcoming, Jarvis began to define his
own role within the new firm. He focused on developing his own brand to generate
captive referrals for Arsenal. Jarvis created a separate company—JarvisTower—
that he planned to use to sell life insurance, market books, and provide financial
consulting. On January 30, 2017, Jarvis told Chandler that he could make
TaylorChandler a lot of money if he set up an independent brokerage firm. He
believed there would be a symbiotic relationship between the two firms with Jarvis
as “the broker who looks for better solutions for clients and advisors (and [Arsenal]
Is one [solution]).” Chandler responded that he “totally” agreed and believed that to
be the direction in which their relationship should move.

In addition to his new brokerage firm, Jarvis partnered with IPS Advisors, a
Texas firm that managed health insurance for publicly traded companies. Jarvis had
two deals with IPS. First, he and IPS would use the products of Lion Street, an
insurance wholesaler, and bonuses received from a sale by either Jarvis or IPS would
be based on their combined production. Second, Jarvis paid an IPS agent named
Dan Stanley $3,500 per month to do his underwriting for him. Jarvis also had an

IPS email account.
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Although Chandler acquiesced to Jarvis’s plan by text message, his partners
were concerned about it. On January 31, Jarvis sent an email to Chandler announcing
that he had hired Jason Plummer and Julia Stuart to assist him with operations in
Texas. Plummer and Stuart worked for JarvisTower, and Jarvis paid them from his
own funds. Chandler emailed Jarvis on February 9 to set up a call with Taylor and
Johnson: “[t]hey want to hear from you what all is going on with Jarvis Tower and
the employees that you’ve hired. It seemed to come out of nowhere. There is a
potential conflict of interest and we need to ease their concerns.”

After the call, Jarvis sent an email to follow up. He says that JarvisTower is
the centerpiece of his “captive linchpin” strategy. Jarvis writes that “everything has
been done to continue to build my marketing around the ‘captive linchpin’ strategy.”
Jarvis explains he created JarvisTower because he “needed an entity that [he] could
use as a central point for consulting — which will lead to more captive and insurance
business,” writing that JarvisTower was “counting on future revenues from working
together with Arsenal and TaylorChandler.”

Although Jarvis’s employment agreement states that he is the Director of
Business Development for TaylorChandler, Jarvis reminded Defendants in the
February 22 email that they had agreed he would instead hold himself out as a
member of the Arsenal Board of Directors. At trial, Jarvis testified that this was to

(1) appear to give Arsenal strategic vision, (2) make Arsenal seem forward-thinking
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by having consultants on the board, and (3) allow him to get in the door without
seeming like a salesman for an accounting firm. There is no reply in the record from
Defendants to the February 22 email, and there is no dispute that Jarvis had business
cards that listed him as a member of Arsenal’s Board of Directors.

On February 27, Jarvis emailed a ten-step marketing plan for Arsenal to
Taylor, Chandler, and Johnson. The plan was extensive and detailed. The first step,
titled “Confirm Goals,” sets out his vision for the relationship between Jarvis and
Defendants. In Step I(b)(i), Jarvis sets the goal of maintaining 80% of the old Jade
Risk captives. In Step 1(b)(ii), Jarvis also discusses “[i]ntroduc[ing] Arsenal to 100
advisors and prospects via webinar, telephone, or conference.” As part of efforts to
build the brand in Step I(c)(vi), Jarvis commits to writing E-Newsletters, articles for
mailed statements, books, and webinars. Jarvis also devotes substantial space in
Step 1(d) to strategies for increasing revenue through life insurance sales. Steps 2-4
discuss Jade Risk transition logistics. Steps 5-6 discuss the education of prospective
clients through publication; Step 6 predominantly discusses Jarvis’s personalization
of his book “Wealth Secrets for Physicians” for the state of Alabama and
disseminating a publication called “Wealth Secrets for Alabama Physicians.” Step 7
Is titled “National Branding of Jarvis.” It includes book publishing, memberships in
various financial organizations, and a budget for marketing Jarvis/JarvisTower, as

well as for a separate client services director and executive assistant for JarvisTower.
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The plan explains that these costs will be borne by JarvisTower. Steps 8 and 9 are
broad references to exposure driven by published materials and strategic
partnerships, and Step 10 calls for regular review of the plan.

On March 24, Taylor, Chandler, and Johnson responded to Jarvis with an
edited and approved version of the marketing plan. Step 7 escaped comment. The
only comment that could be considered corrective was made on Step I(c)(iii) which
is the “Work with Peralta to update CIC Packet” subsection. Chandler commented
that the packet needed to “cut a good bit of the tax and estate planning talk.” The
Smith Paving Case Study, right above the CIC packet, also escaped comment. One
comment highlighted the material Jarvis was disseminating—books, newsletters,
and webinars—and made clear that TaylorChandler wanted to review them “before
publishing.”

Fourth, there were disputes about Jarvis’s marketing materials and strategies.
On April 21, Jarvis emailed Chandler a copy of a PowerPoint webinar that he had
given the day before to CPAs. Jarvis’s bio on the first page mentioned that he was
on the board of directors of Arsenal, and that it was both rated a top captive manager
by Captive Review Magazine and the largest manager in Oklahoma and Alabama.

The PowerPoint also mentioned Arsenal as the owner of the Smith Paving
Case Study. This was a hypothetical case study created by Jarvis before he sold Jade

Risk to illustrate how a construction company could dramatically reduce its tax
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liability by using a captive. Chandler testified at trial that, because it framed captives
as a tax dodge and would draw the ire of the IRS, he had told Jarvis that he didn’t
want Arsenal’s name on it. Jarvis denies being told this. Having observed the
witnesses, the Court finds that Chandler never told Jarvis not to use the case study,
although he clearly did not want Jarvis to use it.

Fifth, the apex of the parties’ philosophical disagreement was Jarvis’s model
to use PLLCs to draw money out of a captive insurance company in an aggressively
tax-advantaged way. Although the particulars of the plan are not clear on the record,
the gist of it is as follows. Under Jarvis’s plan, the captive would purchase preferred
interests in a Preferred Limited Liability Corporation that have priority when
distributions occur. But these distributions would not occur until years in the future,
thus reducing the investment’s valuation for tax purposes. Other investors would
purchase common interests. The common interest-holders would make investments
that could be used to pay the captive’s claims. In return for their capital exposure,
the common interest-holders get most of the PLLC’s investment proceeds if the
returns are better than expected. The PLLC then purchases a life insurance policy in
the name of the captive’s owner that has the effect of moving money from the PLLC
to the owner in a tax advantaged way.

Jarvis discussed the PLLC structure with Defendants at a meeting in Dallas

before the deal closed. Taylor testified at trial that he did not fully understand the
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PLLC presentation and that he remembered Jarvis saying the structure could be used
“way down the road when a captive is ready to shut down.” Chandler testified that
the PLLC structure was risky and likely to draw the unfavorable attention of the IRS:
“So you’re now sort of double dipping the tax benefits. So you put it in [the captive]
with, you know, a tax—a big tax break, you pull it out with a very significant tax
break, and you’ve paid very little tax on this whole transaction.” The Court credits
Defendants’ testimony that they viewed the PLLC structure as risky from a
regulatory and tax perspective. But the Court credits Jarvis’s testimony that nothing
about his proposed use of a PLLC to wind down a captive that had served its
purposes was inconsistent with the formation and maintenance of another captive
insurance company.
IVV. Jarvisis terminated.

In early May 2017, Chandler flew to Dallas to meet with Jarvis. In this
meeting he expressed that, going forward, Taylor and Johnson wanted to satisfy
Jarvis’s remaining remuneration on an incentive basis, ridding themselves of the
deferred salary obligations owed to Jarvis at that point. Jarvis refused to change the
deal. When Chandler called Jarvis in late May to tell him that he needed to either
renegotiate his deal or face for-cause termination, Jarvis once again refused to budge.

Jarvis was then sent a termination letter in the mail on May 25.
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The letter stated that Jarvis “materially breached [his] duties contained in
Section 2.2, in addition to violating [his] duty of loyalty to the companies” and
“violated Sections 2, 3, and 5 of the Restrictive Covenants Agreement” to “enrich[]
[him]self at the cost of the Companies.” Jarvis had done this, according to the letter,
by, among other things, “advising current captive insurance company clients to
dissolve their captives so that [he] may sell them life insurance products; and using
confidential information and products to promote [his] own venture, JarvisTower,
including conducting a webinar without any references to services provided by the
Companies and holding JarvisTower out as a direct competitor to the Companies.”
Jarvis was also accused of violating Sections 2.3, 2.5, and 2.11 of the membership
interest purchase agreement “by including revenues of captives in financial
information that had either not been formed or had to be shut down soon after closing
(or were encouraged to be shut down by [Jarvis])...fraudulently represent[ing] the
number of captives under management or committed to be formed in 2016, of which
at least 11 were engagements that were fabricated and never existed;
and...breach[ing] Section 4.1 by encouraging captive clients to dissolve instead of
encouraging clients to maintain their business with the Companies.” At trial,
Defendants made clear that an additional reason, not listed in the letter, was

insubordination.
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V.  Jarvis fails to preserve documents.

Jarvis was terminated by TaylorChandler on May 25. Julia Stuart testified that
Jarvis did not tell her to preserve emails for his defense or wipe data from the desktop
computer in the Grapevine office, but she did both of those things anyway.® In her
initial deposition, Julia Stuart said she did not delete anything from the computer,
but in a subsequent affidavit she said that she had deleted everything. Stuart also
shredded all the hard documents that were on site. At trial, Jarvis testified that he
had no knowledge of the destruction of documents because he was overseas when it
occurred. Prior to trial, Jarvis wrote in an affidavit that he authorized the shredding
because he did not want the documents to be discovered by other office tenants.
Whatever authorization took place, Julia Stuart began to solicit bids from third party
shredding vendors and eventually purchased the services of Sierra Shred, who
showed up on June 12, 2017 and shredded 15 boxes of documents in 20 minutes.
The rationale offered by Stuart for her actions was that the Grapevine office was
“open-concept” and anyone in the building could have gained access to the files.
However, defense counsel paid a visit to the Grapevine office and took pictures
showing that there was nothing “open-concept” about the office at all; it has hallways

and doors that lock.

24



FINDINGS OF FACT AND CONCLUSIONS OF LAW ASTO
SPOLIATION, DEFENDANTS’ COUNTERCLAIMS, AND PLAINTIFF’S
CLAIMS

There are three main issues for the Court to resolve. First, Defendants filed a
substantial motion for spoliation sanctions. Second, the Court makes findings of fact
and conclusions of law as to Defendants’ counter-claims. Third, the Court makes
findings of fact and conclusions of law as to Plaintiff’s claims.

l. Spoliation sanctions are warranted.

Defendants move that Plaintiff be sanctioned for destroying documents and
deleting electronic files. The test governing spoliation of physical documents is
slightly different than the test governing spoliation of electronic documents. But the

result is the same in this case.

A. There was spoliation.

As an initial matter, the Court finds that there was spoliation. Defendants
allege two acts of spoliation: the deletion of digital data from the Grapevine desktop
and the shredding of paper documents stored in the Grapevine office.

To establish spoliation of physical documents, Defendants must prove that a
destructive act occurred, that litigation was reasonably foreseeable at the time, and

that the act was undertaken in bad faith. See Morrison v. Veale, 2017 WL 372980,

5 Whether or not Jarvis asked her to save emails for his defense, Stuart did. She emailed Jarvis a
list of emails in chronological order that were relevant to his termination letter.
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at *5 (M.D. Ala. Jan. 25, 2017); see also Speaker v. U.S. Dep't of Health & Human
Servs. Centers for Disease Control & Prevention, 2012 WL 13071495, at *17 (N.D.
Ga. Mar. 14, 2012). Bad faith may be established through direct evidence, by
showing that the opposing party acted with “willful and premeditated” intent, See
Telectron, Inc. v. Overhead Door Corp., 116 F.R.D. 107, 134 (S.D. Fla. 1987), or
through circumstantial evidence, by showing that (1) evidence once existed that
could fairly be supposed to have been material to the proof or defense of a claim at
Issue in the case, (2) the spoliating party engaged in an affirmative act causing the
evidence to be lost, (3) the spoliating party did so while it knew or should have
known of its duty to preserve the evidence, and (4) the affirmative act causing the
loss cannot be credibly explained as not involving bad faith by the reason proffered
by the spoliator. See Calixto v. Watson Bowman Acme Corp., 2009 WL 3823390, at
*16 (S.D. Fla. Nov. 16, 2009). See Alabama Aircraft Indus., Inc. v. Boeing Co., 319
F.R.D. 730, 746 (N.D. Ala. 2017) (applying this test to request for sanctions under
Rule 37); Bell Aerospace Servs., Inc. v. U.S. Aero Servs., Inc., 2010 WL 11425322,
at *2 (M.D. Ala. Feb. 18, 2010) (citing and approving the bad faith test from
Calixto).

To establish spoliation of electronic documents, Rule 37 of the Federal Rules
of Civil Procedure requires a party to establish that the evidence (1) should have

been preserved in the anticipation or conduct of litigation, (2) is lost because a party
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failed to take reasonable steps to preserve it, and (3) cannot be restored or replaced
through additional discovery. Fed. R. Civ. P. 37(e). See also Sosa v. Carnival Corp.,
2018 WL 6335178, at 10 (S.D. Fla. Dec. 4, 2018); In re Abilify (Aripiprazole) Prod.
Liab. Litig., 2018 WL 4856767, at 2 (N.D. Fla. Oct. 5, 2018). Butzer as Next of
Friend C.W. v. Corecivic, Inc., 2018 WL 7144285, at *2 (M.D. Fla. Sept. 12, 2018).

The Court finds that evidence was destroyed that should have been preserved
in anticipation of litigation. In the Eleventh Circuit, the duty to preserve is triggered
when litigation becomes reasonably foreseeable. See Graff v. Baja Marine Corp.,
310 F. App'x 298, 301 (11th Cir. 2009). The day before Jarvis was terminated, he
contemplated the involvement of lawyers during a phone call with Chandler. Just
over three weeks later, on June 16, 2017, Jarvis filed this lawsuit. Jarvis explicitly
requested that Stuart help him preserve documents by May 31, only seven days after
his firing. TaylorChandler also contemplated litigation and warned Jarvis not to
destroy documents.

The destroyed evidence was relevant to the anticipated litigation. Although
there are no specific paper documents that Defendants point to as relevant, Matlock
has attested that the shredded boxes contained Jade Risk client records, which are
relevant to the subject of Jarvis’s interactions with those clients. On the digital front,
Defendants point to 154 files deleted by Stuart after Jarvis’s May 24 termination.

These files are mainly from Julia Stuart’s deleted email account. Defendants’
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forensic expert was able to recover fragments of emails and, judging from their titles
and the relevance of other emails that were recovered, they are relevant.

There is no meaningful dispute that these documents cannot be recovered
through additional discovery. Defendants hired a forensic expert who recovered
fragments of emails, but not all the emails. Of the 9,162 files deleted from the
Grapevine desktop computer in 2017, 154 files were deleted between May 24 and
June 8, the period immediately following Jarvis’s termination. Some of them
referenced marketing and insurance proposals. These documents cannot be
recovered. Similarly, the shredded physical documents are irretrievably lost.

The Court also finds that this evidence was destroyed in bad faith. Although
there is no direct evidence of a premeditated scheme, circumstantial evidence of bad
faith abounds. First, because the boxes of Jade Risk client files in Grapevine could
fairly be supposed to be connected to litigation that involved those clients, the Court
finds as fact that material evidence was destroyed. This is also true of the electronic
documents. Second, Stuart admitted that she engaged in acts that caused the evidence
to be lost. Third, Jarvis should have known that he was under an obligation to
preserve the information at the time Stuart, his agent, destroyed it; Defendants’
counsel requested that all Jade Risk information be preserved on June 2 and Stuart
supervised the physical document shredding on June 12. Likewise, electronic

documents were wiped from the Grapevine desktop after Jarvis contemplated
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litigation, triggering a duty to preserve them. Fourth, Plaintiff has not credibly
explained why these documents were destroyed instead of preserved. Jarvis testified
at one point that he ordered the documents to be destroyed, but he testified at trial
that he did not even know it was happening at the time it occurred. Jarvis and Stuart
at one point said that they destroyed the documents for security reasons arising from
their “open-concept” office environment, but pictures introduced as exhibits at trial
establish that the Grapevine office is a normal office with locking doors. Jarvis’s
inability to explain why the documents were destroyed, despite anticipated litigation,
weighs heavily in favor of bad faith.

Defendants have established the spoliation of physical and electronic evidence
that should have been preserved.

B. Monetary sanctions are warranted for the destruction of physical
evidence.

Having found that Jarvis committed spoliation of physical paper evidence, the
Court concludes that monetary sanctions are appropriate. A five-factor test governs
the propriety of sanctions when physical evidence is destroyed: (1) the importance
of the evidence destroyed, (2) the culpability of the offending party, (3) fundamental
fairness, (4) alternative sources of the information obtainable from the evidence

destroyed, and (5) the possible effectiveness of other sanctions less severe than
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dismissal. Story v. RAJ Properties, Inc., 909 So.2d 797, 803 (Ala. 2005).% These
factors point toward the imposition of monetary sanctions.

First, the physical evidence destroyed was arguably not very important.
Matlock’s affidavit characterized the documents as financial records reflecting
ongoing management or other “miscellaneous captive documents.” These
documents were certainly relevant to this litigation, but there is no reason to believe
they held any smoking guns. For example, it is not likely that, whenever Jarvis sent
an email about PLLCs, he hurried to print out a copy and store it in abox. Moreover,
Jarvis has admitted at trial that he discussed PLLCs with everyone and that he
marketed captives with JarvisTower. While the shredded client files are certainly
relevant, they are not particularly important.

Second, the culpability of the offending party is grave. Jarvis admitted in an
affidavit that he authorized document shredding but backed away from that
testimony at trial, claiming that he had been out of the country. Stuart said that she
shredded the documents on Jarvis’s instructions ten days after his counsel had
received a letter requesting document preservation. Whether or not the dissembling

was intentional, the culpability is greatly increased by the proposed justification:

® Although federal law governs the imposition of sanctions in a diversity suit because they are an
evidentiary matter, the Eleventh Circuit looks to factors enumerated by state law when “evaluating
the need for sanctions, because federal law does not set forth specific guidelines regarding
sanctions for spoliation.” Flury v. Daimler Chrysler Corp., 427 F.3d 939, 944 (11th Cir. 2005).
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both Jarvis and Stuart claimed that they had destroyed the documents because the
Grapevine office was “open concept.” This modern term has a specific and
unmistakable connotation: an “office in which numerous desks were situated in a
large open space with no partitions.” Moriarty v. Dyson, Inc., 2010 WL 2745969, at
*1 (N.D. Ill. July 8, 2010). But, at trial, Defendants presented photos of the office
space to the Court. Grapevine is far from an open-concept office. It has walls,
locking doors, and hallways. This mischaracterization may not have been
intentional, but it is an obvious post hoc justification for destroying documents even
though they should have been preserved.

Third, although the loss of this evidence is not ideal, it is not “fundamentally
unfair” to ask Defendants to “defend themselves” without it. Story v. RAJ Properties,
Inc., 909 So. 2d 797, 805 (Ala. 2005). In Story, the plaintiff sued a building company
for making his house with defective synthetic stucco, but before the company could
inspect the damaged material, the plaintiff removed all of it and had the house
repaired. The court in Story ruled that it would be fundamentally unfair to ask the
company to defend itself without the ability to examine the damaged material. Here,
Defendants are not missing any such dispositive or crucial evidence.

Fourth, there are alternative sources of information about Jarvis’s activities
before and after the deal. Defendants’ main complaint is not the absence of evidence

on a critical issue; it is that the available evidence does not support their theories, so
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they want some more. For example, if Defendants want evidence about what Jarvis
said to his clients about their plans to surrender captives, they do not need
documents; they need to ask the clients. They did, and Drs. Aggarwal and Playfair
testified that Jarvis encouraged them to keep their captives open. Case-ending
spoliation sanctions are not appropriate just because one party’s document
destruction prevents another party’s fishing expedition. The Court also finds it
relevant that Defendants chose to terminate Jarvis based on allegations of
misconduct and only later sought to develop evidence through civil discovery about
whether their allegations were true. Usually, an employer develops evidence that
justifies a termination before the termination.

Fifth, and finally, the Court finds that there is a sanction other than dismissal
that is better suited to handling the misconduct at issue here. The destroyed evidence
was not going to be dispositive as to any of Defendants’ claims. But Jarvis’s flouting
of the rules cannot go unaddressed. The Supreme Court of Alabama has held that
monetary sanctions can be appropriate for the destruction of physical evidence
where spoliation does not render a party unable to bring a claim. See Smith v.
Atkinson, 771 So. 2d 429, 437 (Ala. 2000). Accordingly, monetary sanctions are
appropriate to serve the purposes of deterrence and fairness. See, e.g., T & E Inv.
Grp. LLC v. Faulkner, 2014 WL 550596, at *19 (N.D. Tex. Feb. 12, 2014) (a

monetary sanction “like an[] adverse inference instruction...can deter spoliation and
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compensate the moving party for additional costs incurred.”); Herman v. City of New
York, 2020 WL 873970, at *11 (E.D.N.Y. Feb. 18, 2020) (holding that monetary
sanctions, and not an adverse inference, were appropriate even though the spoliating
party had been “grossly negligent” because, although a police officer’s notes might

have provided more detail, the electronic record was sufficient for Plaintiff’s claim).

C. A sanction is appropriate for deleting electronic files.

A monetary sanction is also appropriate for the deleted computer files. Rule
37(e) provides that a court, “upon finding prejudice to another party from loss of the
information, may order measures no greater than necessary to cure the prejudice.” If
a court finds “that the party acted with the intent to deprive another party of the
information’s use in the litigation,” then the court may “presume that the lost
information was unfavorable to the party, instruct the jury that it may or must
presume the information was unfavorable to the party, or dismiss the action or enter
a default judgment.” Fed. R. Civ. P. 37(e).

Defendants have been prejudiced by the deletion of files. The committee notes
on 37(e) provide that “[t]he rule does not place a burden of proving or disproving
prejudice on one party....[T]he content to the lost information may be fairly
evident...or the abundance of preserved information may appear sufficient...The
rule leaves judges with discretion to determine how best to assess prejudice in

particular cases.” Here, Defendants’ forensic expert has provided clues to potential
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prejudice by recovering files with suggestive titles. Defendants have provided a
“demonstrative list” of these files that suggests they are relevant to this litigation and
may have helped Defendants prove their claims. One of the files, an article written
by Jarvis, has a section titled “reasons to close down a captive.” Such an article
would obviously be relevant to Defendants’ claim that Jarvis was encouraging
clients to shut down their captives. While these files were recovered, and therefore
not effectively spoliated, their existence and non-production encourages a finding
that the other destroyed electronic files are also relevant to this litigation.
Specifically, Defendants located the titles of certain documents, including “Gerry’s
Insurance Proposal” and “Marketing Piece,” but were unable to locate the substance
of either document.

The Court also finds that these documents were deleted with the intent to
deprive. “Rule 37(e)(2) deals with more severe measures, but they may be used only
if the court finds that the party that failed to preserve the information acted with the
intent to deprive another party of the information's use in the litigation.” 8B Charles

Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2284.2 (3d ed.

1998). Courts in the Eleventh Circuit have held that the bad faith test in Calixto is
the test for “intent to deprive” under Rule 37(e). See Alabama Aircraft Indus., Inc.
v. Boeing Co., 319 F.R.D. 730, 746 (N.D. Ala. 2017); Living Color Enterprises, Inc.

v. New Era Aquaculture, Ltd., 2016 WL 1105297, at *6 (S.D. Fla. Mar. 22, 2016).
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As explained above, Defendants have ample evidence of bad faith under the Calixto
test.

For the same reasons as explained above with respect to the paper documents,
monetary sanctions are appropriate here. Many federal courts have concluded that
monetary sanctions are appropriate in situations where the missing evidence is not
dispositive.” It is highly likely that these computer files are relevant, but, as with the
missing paper documents, it is highly unlikely that they would have materially
changed the case. For example, these files cannot change the fact that, after years of
discovery, Defendants have not found a single current or former client to testify that

Jarvis advised them to close their captive insurance company.

Both tangible evidence and electronically stored information was spoliated

with the knowledge of impending litigation. This conduct is exacerbated by Jarvis’s

7 Ahcom, Ltd. v. Smeding, 2011 WL 3443499, at *8 (N.D. Cal. Aug. 8, 2011) (holding that even
though a party wiped a computer “in the course of cleaning up after bankruptcy” in spite of
multiple discovery requests and deposition notifications of the need for the information, only
monetary sanctions were appropriate where the information sought was “unlikely to have
materially impacted the case.”); PersonalWeb Techs., LLC v. Google Inc., 2014 WL 5422933, at
*3 (N.D. Cal. Oct. 24, 2014) (affirming magistrate judge’s decision to impose only monetary
sanctions where bad faith was found and the monetary sanctions could be adjusted to the degree
of prejudice, which was not great); Stream Companies, Inc. v. Windward Advert., 2013 WL
3761281, at *5 (E.D. Pa. July 17, 2013) (holding that monetary sanctions were appropriate where
emails were deleted, evidence of bad faith conduct was “strong,” and the conduct had
“significantly hamstrung” plaintiff’s efforts); Padgett v. City of Monte Sereno, 2007 WL 878575,
at *4 (N.D. Cal. Mar. 20, 2007) (holding that monetary sanctions were appropriate for destruction
in bad faith).
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confused and misleading attempts to justify it. Therefore, the Court will award
Taylor, Chandler, Johnson, and TaylorChandler all costs and fees associated with
the evidence that was spoliated. See, e.g., E.I. du Pont de Nemours & Co. v. Kolon

Indus., Inc., 803 F. Supp. 2d 469, 510 (E.D. Va. 2011).

1.  Except for Count VII, Defendants’ counterclaims fail.

In a real sense, Defendants are the plaintiffs in this case. They started the legal
fight by terminating Jarvis for alleged breach of contract, and they cite his pre-deal
conduct as a reason not to pay him the remainder of the purchase price. Accordingly,
the Court will deal with their claims first.

Defendants Taylor, Chandler, Johnson, and TaylorChandler allege seven
counts against Jarvis.® Count | is alleged only by Defendant TaylorChandler,
because, even though the first paragraph of the count says that “Defendants adopt
all preceding allegations,” TaylorChandler was the only Defendant signatory to the
employment agreement and only TaylorChandler claims injury as a result of Jarvis’s
alleged breach thereof. Count VIII (fraud) and IX (suppression) relate to activity
that took place before the signing of the contract; Defendants allege that Jarvis
knowingly provided misleading information about Jade Risk’s financials and

knowingly omitted other information. Five counts are based on Jarvis’s contractual

8 Defendants voluntarily dismissed Count V1 of the Second Amended Counterclaim at trial.
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duties and other actions he took that Defendants view as disloyal: Count | (breach
of the employment agreement), Il (breach of the restrictive covenants agreement),
[11 (breach of the membership purchase agreement), IV (breach of fiduciary duty to
Jade Risk), and V (breach of fiduciary duty to TaylorChandler). Finally, Count VII
(conversion) is about a Jade Risk laptop that Jarvis has not returned and that
Defendants claim as their property.

A. Fraud (Count VIII) and Suppression (Count 1X) — Jarvis did not
misrepresent or fail to disclose the true state of Jade Risk’s book of
business.

As the relevant factual allegations are the same and the failure of the counts
turns on the same elements, the Court will address the fraud and suppression counts
in tandem. In Alabama, “[t]he elements of fraud are (1) a false representation (2) of
a material existing fact (3) reasonably relied upon by the plaintiff (4) who suffered
damage as a proximate consequence of the misrepresentation.” Exxon Mobil Corp.
v. Alabama Dep't of Conservation & Nat. Res., 986 So. 2d 1093, 1114 (Ala. 2007)
(emphasis in original). The complaining party must have been induced to act to its
injury. See id. The elements of a suppression claim in Alabama are “(1) a duty on
the part of the defendant to disclose facts; (2) concealment or nondisclosure of
material facts by the defendant; (3) inducement of the plaintiff to act; (4) action by
the plaintiff to his or her injury.” Freightliner, LLC. v. Whatley Contract Carriers,

LLC., 932 So. 2d 883, 891 (Ala. 2005).
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The Court finds as fact that Jarvis did not tell Defendants anything false or
suppress anything true that reasonably induced reliance. Defendants allege that,
through informal representations, Jarvis promised 75 total captives would
materialize soon after the acquisition. Defendants purportedly arrived at their
expectation of 75 captives by adding the list of “engaged” captives in a July 10 email
to the total number of active, committed, and engaged captives present on a 2015
Jade Risk financial spreadsheet. The evidence at trial did not support these
allegations.

First, Jarvis never told Defendants that Jade had seventy-five captives under
management or that Defendants would acquire seventy-five captives shortly after
completing the deal. Defendants’ allegations of fraud are based on two documents.
The first is a record documenting 2015 Jade Risk operating expenses that Jarvis sent
to Chandler. This list includes fifty-eight captive insurance companies, of which
Defendants chose nine as the basis for their fraud claims. Eight of these nine are
listed as “engaged.” The second document is an email Jarvis sent in July of 2016

with bulleted updates for Defendants regarding Jade Risk’s business outlook.

® They claim Steele, Treliant 3, Mitchell Prop, JD Long 1, JD Long 2, CSS, Ball Ventures, and
Ball Ventures Il never formed. The ninth, Providence, was listed as an active captive instead of
an engaged one. It was not listed in Matlock’s final pre-deal email. The fraud analysis for an
active captive is easier. Even though no engaged captives were listed in Stephanie Matlock’s final
August email, it is conceivable that an assurance concerning them might still be part of the deal as
they are ephemeral by nature and Jarvis might be working behind the scenes still to bring them to
fruition. What is not conceivable is that, even though the email purported to list all active captives,
Defendants relied on Jarvis to have one that wasn’t included.
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In their closing argument, Defendants claimed that “Mr. Jarvis promised”
these captives. Taylor testified that Defendants decided not to pay Jarvis’s
promissory note because “engaged and committed” captives were “not there
anymore.” Having reviewed these communications and observed these witnesses at
trial, the Court finds that Jarvis never promised seventy-five captives under
management or suppressed the number of captives under management. These
documents were updates about Jarvis’s ongoing efforts to solicit business; he sent
them to people who would be his supervisors after the deal was finalized. He used
loose language about potential future business. But it was not fraudulent.

Second, Defendants did not rely on the notion that they would have seventy-
five captives under management. Instead, there was overwhelming evidence
presented at trial that the parties expected approximately thirty-six captives to come
shortly after the deal. Taylor stated in his deposition that, although he wasn’t sure
how many captives the purchasers were expecting, he “believe[d] it was 39.”
Johnson stated in his deposition that the purchasers expected only thirty-six. Thirty-
six was the only captive quantity listed in the agreements; by hitting that number,
Jarvis would earn a 2017 salary. If either party had expected the deal to yield
seventy-five captives, it would have made no sense to set the quota for Jarvis’s

incentive pay at thirty-six.
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Chandler testified that the original purchase price was based on the
multiplication of seventy-five by a set value because he assumed the deal would net
the new company seventy-five new captives to manage.!® But the Court finds that
assertion not credible. Chandler sent an email discussing a purchase price of $3
million on December 14, 2015, eight months before (based on his testimony) he
came up with the seventy-five-captive figure. Moreover, it was undisputed that
Jarvis made concessions on the $3,000,000 purchase price so that some of it would
be contingent on future performance. Those performance-based concessions are
keyed to annual revenue targets and having thirty-six captives under management.
Had the purchase price been based on the expectation that seventy-five captives
would be under management, the incentives would have been based on a target
somewhere in that range. Defendants’ position that they believed they would acquire
seventy-five captives as part of the deal is contrary to the evidence.

Third, and in any event, Defendants cannot show that it was reasonable for
them to rely on an expectation of 75 captives. In Alabama, reliance is not reasonable

“if the circumstances are such that a reasonably prudent person who exercised

10 Defendants put forward Chandler as a non-retained expert witness and provided a limited
witness disclosure. Jarvis objected to this disclosure. Jarvis also filed a motion to strike
Defendants’ new damages theory, which includes Chandler’s calculations. See Doc. 179. These
motions are denied. First, the damages theory is moot in light of the Court’s conclusions on the
fraud and suppression claims. Second, the declaration in which the damages calculations appear
is merely a correction of previous testimony. Finally, the Court finds that Chandler’s disclosures
adequately addressed his opinions about captive ma